
IN THE COURT OF THE ADDL. SESSIONS JUDGE, FTC, AT 

BISWANATH CHARIALI, SONITPUR. 

Sessions Case No.190/15

Arising out of G.R. Case No.184/15 

U/S-302 , IPC. 

Present :- Mrs. M. Deb  

Additional Sessions Judge, 

Biswanath Chariali. 

The State of Assam 

 -   Vs    -

 Sri Gobin Kherwar …...................  Accused. 

Advocates appeared :- 

For the State : Mr. H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

For the accused :- Mr. R.K. Sharma, 

Advocate, B/Chariali. 

Date of argument :- 16-02-16 

Date of Judgment :- 01-03-16.  

J U D G M E N T 

Facts of the case :- 

1. Prosecution case in a nutshell is that on 08-04-15, at about 11 p.m., 

accused person namely ;  Gobin Kherwar,  the son-in-law of the complainant, 

assaulted his wife namely Birsi Kherwar ( daughter of the complainant) by fist 

and blow and as a result she fell down on the ground and when Dipali Kherwar, 

the  grand-daughter  of  the  complainant  tried to  save  her  mother,  the  accused 

person assaulted her on her chest and as a result she sustained injury on her chest 

and somehow she fled away and thereafter, the accused may after killing Birsi 

Kherwar hanged her. The complainant lodged the FIR on the above facts, with 

Gingia Police Station on 10-04-15. 
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2. On receipt of FIR, the police registered the case and investigated 

the  same  and  found  material  against  the  accused  person  U/S-302  ,  IPC and 

submitted charge-sheet against the accused person U/S-302 , IPC. 

3 After observance of all the formalities for furnishing copies of 

relevant documents, as mandated U/S-207, Cr. P.C., the case was committed 

to the Court of Sessions and thereafter the said case was made over to this 

Court for disposal. 

4. On  appearance  of  the  accused  person  before  this  Court,  after 

hearing the learned Counsel from both sides and basing upon the materials on 

record, a charge U/S-302 , IPC was framed and particulars of accusation was 

read over and explained to the accused person, to which he pleaded not guilty 

and claimed to be tried. 

POINTS FOR DETERMINATION :- 

5. In the instant case, it is to be determined :- 

(a) If on 8-4-15, at  about 11/12 night, the accused person  

killed his wife Birsi Kherwar and hanged her  ? 

6. The prosecution examined seven witnesses and the statement of the 

accused person was recorded U/S-313, Cr. P.C. The accused person denied to adduce 

any evidence in his defence.  

7. I  have  heard  the  learned  Counsel  of  both  sides.  Perused  the 

evidence on record and came to the following decision. 

DECISION AND REASONS THEREOF :- 

8. The prosecution argued that  the prosecution has  been able to 

bring home the charges beyond all reasonable doubt and as such the accused 

is liable to be convicted. The learned Counsel for the defence vehemently 

opposed the submission put forwarded by the other side. 
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9. The time honoured principle  of  criminal jurisprudence is  that 

the criminal charge has to be brought home by the prosecution beyond all 

reasonable doubt and it is the duty of the prosecution to be fair. Bearing this 

principle  in  mind,  I  am to  assess  how far  the  prosecution  case  has  been 

brought home. 

10. Before proceeding further, I  find it necessary to look through 

the evidence on record. 

 

11. PW-1, Sri Meghuwa Kherwar(the complainant), during course of his evidence 

stated that the accused person is his son-in-law and about 20 years ago, his daughter 

Birsi was married to the accused person and then about two and half months ago, at 

about 3-30 a.m. his grand-daughter Dipali Kherwar went to his house and told him 

that her father, the accused person killed her mother and hanged her with a tree. He 

further stated that in the morning at about 8 a.m. he went to P.S. and file an FIR. 

In his cross-examination, he stated that he did not go to the place of occurrence, his 

son namely ; Samaru and Debaru went to the house of the accused person after the 

occurrence. 

12.  PW-2, Samaru Kherwar, during course of his evidence stated that 

the complainant is his father and the accused person is his brother-in-law. About 

four months ago at about 5/6 a.m. his niece namely  Dipali went to their house 

and told them that her father, the accused person killed her mother and hanged 

her with a tree and then at about 6 to 7 a.m. he along with his brother Debaru 

and other village people went to the house of the accused person and have seen 

that his sister Birsi was hanging with a tree.    

In his cross-examination, he stated that the house of the accused person is about 

half kilometre away from their house and he did not state before the I.O. that his 

niece Dipali went to their house and told them that the accused person killed his 

sister and hanged her with a tree. 
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13. PW-3, Sunil Kherwar during course of his evidence stated that about five 

months ago, at about 6/7 a.m., seeing the gathering in front of the house of the accused 

person, he went there and saw that the wife of the accused person was hanging with a 

tree and after sometime police came there and took the dead-body of the wife of the 

accused person for post-mortem examination and that the village people suspected that 

the accused person killed his wife and hanged her with a tree. 

In his cross-examination, he stated that his house is about one kilometre away from 

the house of the accused person and when he reached the place of occurrence, he 

saw that about 100 people were gathered there and he further stated that he did not 

know how the wife of the accused person died. 

 14. PW-4, Dipali Kherwar, during course of her evidence stated that the 

the complainant is her grand-father and the accused person is her father. About five 

months ago, at about 11 p.m., her father altercated with her mother and thereafter, 

she, her sister and her mother went to the house of her maternal uncle. She further 

stated that she did not know when her mother returned back to their house and in the 

morning when she went to her house, she saw her mother hanging with a tree and 

that after sometime the village people gathered there and police also came and took 

the dead-body of her mother. 

In her cross-examination, he stated that when she reached in her maternal uncle's 

house, the family members of her maternal uncle were at home. 

15. PW-5,  Dr.  Deepak Biswashi,  Sr.  Medical  & Health  Officer,  during 

course of his evidence stated that on 9-4-15,  he conducted autopsy on the dead-

body of Birshi Kherwar, female, 40 years, in connection with Gingia P.S. G.D.Entry 

No.161/15 and found the following :- 

 External appearance :- 

 “Stout,  Eyes  and  Mouth  closed.  Rigor  mortis  present.  With  anal 

discharge.  One  transverse  ligature  mark  without  knot  mark  found 

throughout the neck passing just above the voice box with depth 
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are breadth (0.5 X 1.5) cm another faint ligature mark of breadth ( 1.5) 

cm. Found over the left side of the neck 1.5 cm above the transverse 

ligature mark with hanging mark through the left ear 4 Nos. of nail 

scratch marks found over Rt. Side of the neck. Abrasion ( 2 X 3) cm 

over left elbow. 

Cranium and spinal canal :- 

      Scalp, skull, vertebrae – NAD.  

    Membrane – Congested. Brain  – congested. 

Thorax : 

 Walis, ribs and cartilages – NAD. Pleurae – Congested

Laryax and trachere – congested. 

Right lung and left lung–congested and Post adhesion. 

Pericardium – congested. Heart – congested with clotted blood with. 

 Vessels – NAD. 

Abdomen :- 

Walis - NAD

 Peritonoum – congested. 

Mouth, pharynx, oesophagus – congested. 

Stomach and its contents – congested, empty. 

Small and large intestine – do. 

Liver, spleen, kidneys – congested. Bladder – empty. 

Organs of generation, extema, and internal – foetal matter over anus. 

Muscles, bones and joints :- 

 Injury – As described. 

Disease or deformity – NIL. 

Fiacture – Nil. 

Dislocation – Nil. 

More detailed description of injury or disease 

All the findings were antemortem in nature. 

N.B.- The transverse ligature without knot mark, nail scratches  

suggest homicidal death ( strangulation)

The body was hanged after death by some one. 
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M.O.  further  stated  that  in  his  opinion  death  was  due  to  sudden 

respiratory arrest as a result of strangulation. He proved post-mortem report as Ext.1 

and Ext.1(1) as his signature.   

16.  PW-6, Investigating Officer No.1, during course of his evidence stated 

that on 9-4-15, he went to the place of occurrence and saw that Birsi Kherwar was 

hanging with a tree and after sometime Executive Magistrate also came to the place 

of occurrence and done the inquest of the dead-body and on the same day he drew 

the sketch-map of the place of occurrence and he proved the sketch map as Ext.2 

and his signature as Ext.2(1) and on 28-05-15, he arrested the accused person and 

produced him before the court and on 29-05-15, after completion of investigation he 

submitted the case-diary to O/C, Gingia P.S. 

In his cross-examination, he stated that on 9-4-15, at about 7-35 a.m., he reached the 

place of occurrence and found many people were gathered there. 

17. PW-7, Investigating Officer No.2, during course of his evidence stated 

that on 10-04-15, he was O/C of Gingia P.S. and on the same day he received the 

FIR and registered the same and entrusted the A.S.I. Dilip Saikia to investigate into 

the case. He proved the FIR as Ext.3 and his signature as Ext.3(1) and on 31-5-15, 

A.S.I. Dilip Saikia completed the investigation and handed over the case-diary to 

him and on the same day he submitted the charge-sheet against the accused Gobin 

Kherwar. He proved his charge-sheet as Ext.4 and his signature as Ext.4(1). 

18. Above  being  the  evidence  on  record,  let  me  see  how  far  such 

evidence makes out the allegation against the accused person. 

19.  On appreciation of evidence of PWs, it is found from the deposition of 

PW-1 ( complainant ) that his grand-daughter Dipali Kherwar went to his house and 

told him that her father, the accused person killed her mother and hanged her with 

tree. But, the version of Dipali Kherwar (PW-4) is different. According to her, about 

five months ago, at about 11 p.m., her father altercated with her mother and thereafter,
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she, her sister and her mother went to the house of her maternal uncle and in the 

morning she went to her house and there she saw that her mother was hanging with a 

tree. PW-4 ( Dipali Kherwar) further stated that she did not know when her mother 

returned back to their house. As per FIR, on 8-4-15, at about 11 p.m., the accused 

person assaulted his wife, Birsi Kherwar ( the deceased ) by fist and blow and as a 

result she fell down on the ground and when Dipali Kherwar (PW-4) tried to save her 

mother,  the  accused  assaulted  her  on  her  chest  and somehow she fled  away  and 

thereafter accused may after killing his wife hanged her. 

In  this  case  the  story  of  FIR  is  totally  different  from  the  version  of  PW-1 

(complainant) and PW-4 (grand-daughter) of the complainant and PW-3 did not know 

how the wife of the accused person died. 

20. In the instant case, from the above discussion, it is found that the story 

of FIR, which is the root of the case did not corroborate with the evidence of PW-

1(  the  complainant)  and  PW-4,  who  is  the  vital  witness  in  this  case.  Moreover, 

according to  to  M.O.,  the  body was hanged after  death by someone.  But  no  eye 

witness has been examined. Furthermore, the evidence of PWs are not cogent and 

trustworthy to establish the charge against the accused person, as some infirmities 

appears in the evidence of PWs. So, on the basis of such uncorroborative evidence, 

the  accused  cannot  be  held  for  committing  such  heinous  offence  U/S-302,  IPC. 

Hence, after careful consideration of the evidence on record, I am of the opinion that 

the evidence tendered by the witnesses on different aspects of this case in its totality 

cannot be considered as consistent with the guilt of the accused person and therefore, 

the  prosecution  failed  to  prove  the  case  against  the  accused  person  beyond  all 

reasonable doubt for which the accused person is  entitled to get benefit of doubt. 

Conclusion :- 

21. In the light of the above discussion, I hold that the accused person is 

not  guilty  U/S-302  ,  IPC.  Accordingly,  the  accused  person  is  acquitted  from the 

charge U/S-302 , IPC, levelled against him on benefit of doubt. Set him at liberty 

forthwith. Bail-bond, if any, stands cancelled. 
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22. Given  under  my signature  and seal  of  this  court  on  this  1st day  of 

March,2016.

    ( Mrs. M. Deb ) 

                                                                                        Additional Sessions Judge, 

                                                                                  Biswanath Chariali. 

                    Dictated & Corrected by me 

         ( Mrs. M. Deb )

                    Additional Sessions Judge

                          Biswanath Chariali. 

                                           Sessions Case No.190/15

Arising out of G.R. Case No.184/15 

A P P E N D I X 

Prosecution witnesses :- 

PW-1 –  Meghuwa Kherwar 

PW-2 -  Samaru Kherwar 

PW-3 -  Sunil Kherwar 

PW-4 -  Dipali Kherwar 

PW-5 -  Dr. Deepak Biswashi  (M.O)

PW-6 -  Dilip Saikia (I.O. No.1)

PW-7 - Manuj Baruah (I.O. No.2) 

Prosecution Exhibits :- 

Ext.1 -  Post-mortem report. 

Ext.2 -  Sketch-map 

Ext.3 -  FIR. 

Ext.4 -  Charge-sheet 

Defence Witnesses 

       Nil. 

   ( Mrs. M. Deb )

Additional Sessions Judge

    Biswanath Chariali. 


